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CRIMINAL CODE AMENDMENT (HOME INVASION) BILL 2000 
Consideration in Detail 

Resumed from an earlier stage of the sitting. 

Clause 4:  Section 244 replaced - 
Debate was adjourned after the clause had been partly considered. 

Mr PRINCE:  When we stopped debating this matter prior to 90-second statements, just before 1.00 pm, I was 
dealing with the definition of home invader and reasonable grounds, and the question of reasonable force or 
anything else that the occupant believes, on reasonable grounds, it is necessary to use.  I am dealing specifically 
with the points made by the member for Wagin.  I think the question he asked was:  Who is to judge?  The 
answer is that if someone is charged and he relies upon the defence created by this new section, in all probability 
he will be tried before a jury - possibly a judge sitting alone.  In any event, a jury comprised of people drawn at 
random from the population will use their wit and experience, upon direction on the law by the judge, to decide 
whether the belief regarding necessary force was reasonable; or a judge will decide that.  The belief itself can 
obviously encompass a person, such as the farmer, of whom I gave an example, whose house had been broken 
into once and was broken into again a short time later.  Clearly, the people who are on the jury must take into 
account that individual’s state of mind and what has happened to him, as opposed to someone who may not have 
had that experience.  They must then decide whether, on reasonable grounds, that individual’s belief was 
reasonable.  Therefore, it is both subjective and objective, in the sense that they must decide whether the holding 
of the belief by that individual was reasonable.  Therefore, it is subjective to that individual and his particular 
experience, background and so on, but it is able to be looked at from an objective point of view if we ever wind 
up with a prosecution and this section is then used as a defence to the action that the particular householder took 
in protecting his property, whether it be his house or the immediate surrounds and so on. 

Mr WIESE:  I thank the minister for his explanations.  Although I accept them, there is a great deal of 
misunderstanding and concern in the public arena, and I hope that the minister is able to allay those when this 
legislation is put in place, as I am sure it will be at some stage.  I will not delay the House any longer.  I reiterate 
that I still have great concerns, even after the debate we have had on this clause during the consideration in detail 
stage that the real problem is not solved by this legislation.  There will not be fewer home invasions as a result of 
this legislation.  However, there will be an escalation in the level of violence on both sides - by the home invader 
and by the person who is defending his home.  I believe that will lead to tragedies.  I hope that the minister will 
address the real problems; namely, that the people committing these home invasions are not being dealt with 
adequately in the courts by the judiciary.  The courts have the ability to sentence people to periods of up to 18 or 
20 years in jail.  However, it has been a battle to get sentences of even something like 12 months imposed.  The 
only way to address this problem is by compulsorily putting those people behind bars to protect the community 
from the commission of further home invasions.  

Mr PRINCE:  I do not share the member’s belief that this will result in an escalation in violence, but I accept that 
that is his reasonable belief.  A number of other speakers in the second reading debate canvassed this matter.  
The causes of crime and prevention are equally important in having good law that deals with a response.  As a 
number of Supreme Court judges have said over many years, the court procedure is at the end of the process, and 
the police investigation is close to the end of the process.  It begins at birth and sometimes earlier.  If members 
want a very good exposition of this, they should look at a brilliant piece of work by Professor Homel funded by a 
commonwealth office.  The report, published in January 1999, was called Risk and Protective Factors in 
Relation to Juveniles and Crime.  Thorough research of what is available by way of literature has resulted in a 
list of all of the things that have been found in comparable western-style societies to be the blueprint for the 
potential criminal covering environmental background, upbringing, and so on.  It is an interesting piece of work 
and I commend it to members.  I have some copies available in my office, which I will make available if any 
member is interested in reading it.   

It is one of those studies that is true in generality but not necessarily true for the individual.  People can be found 
from the backgrounds described as leading to criminality who are excellent citizens, and people from 
backgrounds described as not leading to criminality can sometimes be the worst criminals.  By and large, the risk 
factors for children to potentially be criminals into their teen years and progressing into their 30s, if they live that 
long, include large dysfunctional families, poor nutrition, substance abuse, alcoholism, multiple male role 
models, low expectation of education, and teenage mothers.  The protective factors are smaller families, people 
having expectations concerning education, proper nutrition, families that do not abuse substances - alcohol and 
others - that have stable relationships, that have a religious background and so on.  It is a fascinating study.  The 
Government is aware of those factors.  A number of programs are under way and a number will be under way to 
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deal with and to try to enhance and support families to overcome as early as possible the disadvantages that 
Professor Homel has identified that lead to criminality.  The Health Department Building Blocks program is but 
one of them.  The Education Department also has a number of programs, but I do not have time to go into the 
details.   

This legislation deals with the person who comes home and finds somebody getting in and out of his house.  I 
read in my local newspaper that that happened in Albany last week.  A 70-year-old man walked to his house to 
find a person half way through his back door.  The man chased the intruders inside.  One of them knocked him to 
the ground - fortunately he was not hurt - and they left.  It was an instinct to chase them.  If he had chased the 
intruders outside his house, tackled them to the ground and perhaps inflicted some harm, he could have been 
charged.  The door was open and the man ran at them.  Because he tackled them inside the house, he is probably 
protected by the Criminal Code.  In that case this legislation will give protection to the home owner when 
defending his property in what is a fairly common situation.   

Clause put and passed. 

New clause 5 -  
Mr WIESE:  I move -  

Page 4, after line 3 - To insert the following new clause - 

5. Review of new Section 244 
(1) Two years after this Act receives the Royal Assent, a full review of the operation of 

this Act shall be carried out by a Committee of both Houses of Parliament established 
for that purpose. 

(2) The Committee shall, within six months of its establishment, report to each House of 
Parliament whether new Section 244 of the Criminal Code as inserted by this Act, 
should be continued in force, amended, or repealed. 

(3) If the recommendations contained in the report under subsection (2) have not been the 
subject of a resolution agreed to by both Houses of Parliament within three years of 
the date on which this Act receives the Royal Assent, Section 244 as inserted by this 
Act will be repealed and the section deleted by this Act will be reinserted in the 
Criminal Code on that date. 

This amendment will provide that the operations of proposed new section 244 will be reviewed by a committee 
of both Houses after two years.  The committee would make recommendations to Parliament, if necessary, about 
how effective the section has been and whether any adverse effects have flowed from its operation.  They are the 
issues I would like and expect the committee to look into if it is set up.   

Subclause (2) of this proposed amendment states that the committee must report to Parliament within two years.  
If, six months after the committee’s being set up - I have given it six months to review the operations of the new 
section 244 - after the committee has reported back to the House, I propose another six months in which the 
House shall act.  I want to ensure that not only does the committee do its work and report to the House within six 
months but also that the House must have acted upon the recommendations of the committee within six months 
of the report being tabled.  If that does not happen - if the committee’s recommendations have not been dealt 
with by the House and a resolution has not been agreed to by both houses of Parliament - subclause (3) would 
ensure that proposed new section 244, which members have just passed, would automatically be repealed so that 
there would not be a gap.  The old section 244 which we have just repealed by this legislation, would be 
reinserted.  The effect of this amendment is to ensure there will be no gap; that is, at no time will section 244 be 
inoperative.  I believe it would be good policy with the powers put in place under the new section 244 to review 
its operations within two years and to make changes if necessary.  That is the effect of the amendment and I 
commend it to the House.  

Mr McGINTY:  The member for Wagin raised this amendment with the Opposition this morning, and I 
undertook to give it consideration.  The Labor Party cannot support it for reasons that have become apparent 
during the course of the debate.  The reason the Opposition initially thought that there might be some merit in the 
proposition is that there was a great separation between what the Bill stated and the rhetoric that accompanied it.  
I will give members an example.  It is now clear that this Bill will not allow anyone to use any greater force than 
they can use under the existing legislation.  That is what the minister has just told us.  However, that is different 
from the second reading speech and the rhetoric of the Attorney General that people can now use mantraps and 
the like.  In the second reading speech the minister said that it does not mean that the force used has to be 
reasonable.  That is a lot of hyperbole designed to be hairy-chested in the lead-up to the election, but it is wrong.  
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I will put it another way:  This provision means that one cannot use unreasonable force, because if it is 
unreasonable it is not necessary.  

Mr Prince:  It is the belief that cannot be unreasonable.  

Mr McGINTY:  The minister is wrong.  However, if this level of confusion abounds maybe I am wrong in 
opposing this legislation and we need the sunset clause.  The rhetoric does not match the provisions.  Occupants 
can use any force that they believe on reasonable grounds to be necessary.  The belief relates to the force used.  
They must believe that it is necessary.  If the amount of force used is unreasonable, they could not have 
reasonably believed it was necessary.  

Mr Prince:  That would be a good argument for a prosecutor to run at the trial.  

Mr McGINTY:  That is what the legislation means, and the second reading speech is misleading.  I listened to 
the member for Wagin on ABC Radio and 6PR this morning.  What he said was perfectly in accordance with the 
minister’s second reading speech.  Unfortunately, both the minister and the member for Wagin are wrong, with 
due respect.  The member for Wagin was led into error by the minister because of the electoral climate we are in 
and the need to be hairy-chested.  We cannot use any more force than we could use before.  This law does not 
change the amount of force that can be used.  The minister stated - 

It does not mean that the force used must be reasonable. 

With due respect, it means that the force used cannot be unreasonable.  That must be clearly understood, because 
it goes to what is necessary.  One must have a belief that what one is doing is necessary.  

Mr Prince:  Yes, but that is the subjective test, whereas “reasonable force” is an objective test.  

Mr McGINTY:  I understand that.  However, to use a phrase like “It does not mean that the force used must be 
reasonable” is provocative and does not accurately convey what it is that one can do under this legislation.   

Mr Prince:  I will convey your comments to the person who wrote the speech.  

Mr McGINTY:  Initially I was tempted to go along with the member for Wagin.  However, now that issue has 
been fully flushed out I accept this is a sensible piece of legislation.  It is not the extreme legislation that some 
members of the Government have portrayed it to be.  It does not give carte blanche to use unlimited violence on 
people who come onto one’s property.  It does not change the rules relating to the amount of violence one can 
use against people who come onto one’s property.  Once that issue is understood it is unnecessary to have a 
review of this provision.  Some provisions such as that covering the pre-emptive strike, which we have already 
addressed, still cause me concern.  It may be that my concerns are not well-founded or that practice will mean 
they are not issues of enormous practical significance.  However, I am satisfied that this is sensible legislation.  It 
extends the circumstances in which someone can use force to protect himself or his property, but it does not 
increase the amount of force that someone can use.  That being crystal clear, I do not support a review, because it 
is sensible legislation as it stands. 

Mr PRINCE:  I agree with some of that which the member for Fremantle has said about the amendment put 
forward by the member for Wagin.  Although it is not uncommon to draft legislation so that it has a certain life 
and then ceases to have effect, that is rarely done in criminal law for good reason.  If we make a law in relation 
to criminal matters, that should be the law unless and until Parliament repeals it.  We are dealing with the 
minimum standards of behaviour required of all members of the community.  That law should not be drafted 
such that it ceases to have effect in two or three years.  We can do that in financial and commercial areas, but as 
a matter of principle it is wrong in criminal law.  If we were to have a sunset clause, two years is not long 
enough.  If this amendment were passed today and tomorrow someone committed an act in defending his 
property which led him to be charged with grievous bodily harm - and this is the defence that will be raised - 
even if he elected not to have a preliminary hearing and go to trial, that would not take place until well into 2002.  
We may not get a decision within two years.  We cannot hold a review on one case; that would be crazy.  We 
would need a number of cases.  The best guess from my advisers is that at present in any one year we probably 
have no more than six cases that would fall into this area of people being charged because of what they have 
done to someone who has come onto their property.  The Lenane case is one example.  Until we have a body of 
experience there is nothing to review, so two years is not long enough.  If a review is necessary in the sense of - 
as the member for Fremantle said - some differences of opinion about the way in which the wording is 
interpreted, more likely than not that will be done by an appeal court; and that is where it should be done.  I am 
not saying that Parliament is derogating any responsibility; it should not.  However, the application of the law to 
factual circumstances is the function of the courts and the appeal courts are there, among other things, to look at 
the fine distinctions and terminology and often make some very good comments and pronouncements about how 
things could have been better worded in the light of experience.  We are passing legislation in a climate in which 
we expect it will have an application, whereas the courts work in the light of experience.  They have a much 
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better basis on which to make a sensible comment.  For those two reasons alone I do not think that a review 
clause is appropriate, and two years is not enough.   

With regard to the exercise generally, we should have review clauses in criminal law.  I am not altogether sure 
whether clause 5(3) of the member for Wagin’s amendment is constitutional.  I do not know that one can 
prospectively repeal legislation by want of resolution by both Houses of Parliament.  I am no constitutional 
lawyer and never have been.  Perhaps the member for Fremantle, who has more aspirations along that line than I 
have, can put his mind to it.  The Government does not accept the amendment.  

Mr WIESE:  I confess I was extraordinarily worried that two lawyers were agreeing with one another.  My faith 
has been restored because they did manage to disagree with one another.  

Mr Prince: At your expense, which is as it should be.  

Mr WIESE:  I admit that lawyers always operate at someone’s expense; that is how the law works.   

The comments made by the minister may be correct, and I take account of the point that it may take more than 
two years to get some body of experience in the operation of this law.  However, the minister is talking about the 
operation of this law in courts.  My real concern and reason for believing that this needs to be reviewed at the 
end of two years does not relate to what will happen in the courts but to what will happen in the real world, in the 
backyards and quarter-acre blocks of our communities.  That is where people will be affected by the legislation, 
the beliefs they have as to how this legislation will operate and what they believe they are able to do to defend 
their property.  The intention of this legislation is to extend the operation of section 244 of the Criminal Code 
beyond the quarter-acre block.  As the law stands, an offender cannot attempt to defend his property until a 
person forcibly tries to enter it.  That will be changed.  The legislation will have a potentially enormous effect on 
the victim, whether he is the home owner or the home invader.  I do not believe this legislation is the right way 
to go.  I want it to have an effect in the real world, and not end up in the courts, where lawyers like the two 
members involved operate and sort out their legal niceties.  I am more concerned about what will happen in the 
real world and about ensuring that people are not physically harmed or killed as a result of this legislation. 

Mr PRINCE:  With the greatest respect, that argument almost beggars belief.  The courts are the real world.  The 
member has obviously never been there.  If people decide to “take the law into their own hands” and to use 
violence against their fellow citizens, which is not authorised by the law, they will be charged and go to court.  
That is where the worst extremes of the behaviour of the people of this State are on display from Monday to 
Saturday.  That is where the member will see what is happening.  The member will not be able to find out what 
is happening elsewhere, because the State will take notice only when people misbehave.  There will be no other 
way of finding out.  If people get the wrong idea about this legislative change and behave unlawfully, they will 
be charged.  In that sense, the onus is on the Government to explain this legislation properly, adequately, clearly 
and succinctly.  More importantly, it will be the Government’s task to explain to the population the powers and 
rights home occupiers will have with regard to those who try to get into their homes or come onto their 
properties with the intention of committing an offence.  If the Government gets that right, the vast majority of 
people, who are remarkably sensible, will understand and not do the wrong thing.  However, there is no way that 
we would be able to review the operation of an enactment of this nature other than by looking at the experience, 
and the only way in which we will find out what the experience has been will be to look at the people who have 
been charged and who have used this law as a defence, successfully or otherwise. 

New clause put and negatived. 

Title put and passed. 
Third Reading 

Bill read a third time, on motion by Mr Prince (Minister for Police), and transmitted to the Council. 
 


